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RECENT DECISIONS 101 

(1888) 22 Neb. 717, 36 N. W. 155. (2) That there must be apparent cause and good 
faith on the part of the vendor. Sills v. Hawes (1899) 14 Colo. App. 157, 59 Pac. 
422; Oppenheimer v. Moore (1905) 107 App. Div. 301, 95 N. Y. Supp. 138; Tru- 
man v. Threshing Machine Co. (1912) 169 Mich. 153, 135 N. W. 89. Here the ques- 
tion of good faith is for the jury. (3) That the vendor deemed himself insecure. 
Thorp v. Fleming (1908) 78 Kan. 237, 96 Pac. 470; see Roster v. Seney (1897) 100 
Iowa 558, 69 N. W. 868. Here the question of good faith may not be inquired 
into, and the vendor may therefore act arbitrarily. The first of these views does 
not appear to give the vendor all that he contracted for, whereas the third appears 
to be unnecessarily harsh on the vendee. The second view most nearly approximates 
what is fairest to the interests of both parties. 

Sales — Risk of Loss — Goods "Shipped to Order Notify." — The plaintiff sold a 
quantity of lime to the defendant, f. o. b. a vessel to be supplied by the buyer at the 
seller's place. The seller shipped the lime "to order notify" defendant, and at- 
taching the bill of lading in the seller's name to a sight draft, sent them through a 
bank for collection. The goods were lost in transit, and the vendor sued for the 
price. Held, the seller retained title by the bill of lading for his protection until 
payment of the draft. Risk follows the title and is on the seller. Penniman v. 
Winder (N. C. 1920) 103 S. E. 908. 

The title in the goods would have passed to the buyer on shipment but for the 
bill of lading. Sales Act §19, rule 4, subd. 2; Fragano v. Long (1825) 4 B. & C. 
219. Where goods shipped are by the bill of lading deliverable to the seller, or 
order, the seller thereby reserves the property. But if, except for the form of the 
bill of lading the property would have passed to the buyer on shipment, under the 
Sales Act the seller's property is held to be only for the purpose of securing per- 
formance, and the risk is on the buyer from the time of delivery to the carrier. 
Sales Act §20, subd. 2; §22, subd. a. Alderman Bros. v. Westinghouse Air Brake 
Co. (1918) 92 Conn. 419, 103 At! 267; Kinney v. Horowitz (Md. 1919) 105 Atl. 438. 
North Carolina has not adopted the Sales Act, but the same result has been reached 
at common law. Browne v. Hare (1858) 3 H. & N. *484. A few holdings support 
the principal case. William Mercantile Co. v. Fussy (1895) 15 Mont. 511, 39 Pac. 
738; Cragun Bros. v. Todd & Kraft (1906) 131 Iowa 250, 108 N. W. 450. These 
cases fail to distinguish between the retention of possession (called title by the 
courts) for the purpose of security only, and the reservation of full ownership. In 
the former, the risk is on the buyer. Williston, Sales (1909) 419, 463. The seller 
retains a right to possession and a power of disposal ; but some of the elements of 
title, which is an aggregate, not an indivisible mass, are in the buyer. In North 
Carolina the risk was held to be on the buyer in a conditional sale where the seller 
retained title for the purpose of securing himself. Whitlock v. Auburn Lumber Co. 
(1907) 145 N. C. 568, 58 S. E. 909. It is difficult to see how the court in the prin- 
cipal case can reconcile these two holdings, since the position of the vendor is 
analogous in both cases. 

Sales— Transfer of Title— Underpayment Due to Mistake. — The plaintiff sold 
the defendant fifty bales of cotton for cash, but due to a mutual error in adding 
the weights of the bales, payment was made by draft for ten thousand pounds less 
than was actually delivered. On the defendant's refusal to pay the balance of the 
price on the basis of correct addition of weights, the plaintiff brought trover for the 
ten thousand pounds. The court held, title passed to the defendant on the delivery 
of the cotton, suggesting that contract was the proper action. King v. Adams (C. C. 
A. 8th Cir. 1920) 265 Fed. 9. 

Ordinarily in a cash sale, title does not pass until payment. However, an un- 



